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THE RIGHT OF TRIAL BY JURY. 


Among republicans it is a very common opinion that the object of 
government is to protect the rights of the governed. -While there are 
evil men in the world, there must be those who shall bear the sword 
for the safety of the good. But the sword of justice cannot be a very 
effectual protection to any, unless it is an equal protection to all. If it 
proves a terror to the good as well as to the evil, it becomes itself a 
provocation to crime. But when the law is as respectful of the rights 
of a houseless vagabond, as of the wealthiest citizen of the republic, 
it does not so much condescend to the poor, as it plants pallisades 
around the mansions of the rich. 

One of the most important safeguards of justice is TRIAL BY 
JURY. Such is the opinion of the soundest jurists, gathered from the 
experience of ages. The most enlightened nations of antiquity had 
their dikastai and their judices, men selected from the people, to decide 
the guilt or innocence of the accused after hearing the evidence. If 
they were not the same, they were analogous to modern juries in the 
most essential respects. According to Judge Blackstone the traces 
of the English trial by jury are mingled with the remotest records of 
the nation. Our Saxon ancestors attributed the institution, so highly 
did they venerate it, to their God Woden. ‘The great charter of 
English rights, extorted by the rising spirit of British freedom from the 
third Henry, is chiefly celebrated and probably receives its name of 
Magna Charta from its ordaining that no man shall be hurt in life, 
liberty, and property without being tried by a jury of hispeers. Hence the 
trial by jury has cometo beconsidered as inseparable from English liberty. 

What the fathers of American liberty thought of it, is obvious from 


the constitutions of the several states and of the United States, in all — 


of which it is most carefully guarded. 
Says the Constitution of the United States :— 


“Tn all criminal prosecutions the accused shall enjoy the nght to a 
speedy and public trial, by an impartial jury of the state and district 




































































2 THE RIGHT OF TRIAL BY JURY. [86 


wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining witnesses in 
his favor; and to have the assistance of counsel for his defence. 

“In suits at common law, where the value in controversy shall ex- 
ceed twenty dollars, the right of trial by jury shall be preserved ; and 
no fact tried by jury shall be otherwise re-examined tn any court of 
the United States than according to the rules of the common law ”— 
Amendments, Art. 6 & 7. 


Again the constitution declares that “no person shall be deprived 
of life, LIBERTY, or property,* without due process of law.” 

Whether we consider the transmutation of a person into a chattel, as 
a criminal award, or as a mere business transaction, it is plain that it 
can take place, under the constitution, only by “ due process of law,” 
by which we are to understand a trial by jury. The constitution 
solemnly guarantees that no person shall be deprived of liberty, by the 
action of the federal government, without the verdict of a fair and im- 
partial jury of his peers. But slavery will not submit to this whole- 
some restraint of the federal constitution. It demands that the trial by 
jury shall be prostrated, and that even without regard to complexion, 
for the convenience of slaveholders in recovering their fugitive slaves. 

It is commonly supposed that the constitution contains a compact 
whereby the free states are obliged to yield up persons claimed as 
fugitive slaves, according to the summary process pointed out in the 
Act of Congress of 1793. But a comparison of the provision of the 
constitution with the Act in question, will correct this mistake. Accord- 
ing to the constitution,— 

“No person held to service or labor in one state, under the laws 
thereof, escaping into another shall, in consequence of any law or 


regulation therein, be conaraet from such service or labor, but shall 


be delivered up on claim of the party to whom such service or labor 
may be due.” 


* Hence it is obvious that no person, so far as the Constitution of the United 
States is concerned, can hold as property that which, without due process of 
law, deprives another of liberty. If, then, slavery can exist under the constitu- 
tion at al., it is only over those.who have been deprived of liberty by due pro- 
cess of law. All others are constitutionally free, and the property which is 
claimed in their persons, is, by the constitution, no property, but a usurpation. 
So far from sanctioning the slavery which exists in the southern states, the 
constitution, if it were to take the place of the state laws, would open the way 
for the slaves to recover wages or damages in the courts of the United States, 
for not one of the two and a half millions has been deprived of liberty by any 
“‘ DUR process of law,” if by any process whatever. 














87] THE RIGHT OF TRIAL BY JURY. 3 


Here the states are simply bound to deliver up, not any person who 
may be claimed as a fugitive from service or labor due in another state, 
but one who really is such. If the person claimed does not confess 
his indebtedness, or if he claims protection as a citizen of the state in 
which he is found, it remains for the claimant of service or labor to 
establish his claim by legal proof. Surely the constitution does not 
r quire that this proof shall not be submitted to a jury. It does not 
provide for the mode in which the question shail be decided at all, but 
only for the action of the state in the event of a decision in favor of the 
claimant, viz. that the slave, (or rather the debtor, for the language, 
whatever may have been the design of the framers of the constitution, 
has no manner of applicability to the slave,) shall be delivered up. 
Therefore since “ the powers not delegated to the United States by the 
constitution, nor prohibited by it to the states, are reserved to the 
states respectively or to the people,” the states, only, have the right to 
fix the mode of trial. 

If, now, we examine the Act of Congress of 1793, respecting fugi- 
tives, &c., we shall see that it is unconstitutional on two grounds. 
1st. Congress had no power to act in the premises, the power belong- 
ing to the states. 2nd. Granting that congress had the power, the 
Act is unconstitutional because it deprives a person of liberty without 
due process of law. By the following clause any person may be seized 
without warrant, tried without jury, or power to compel the attendance 
of witnesses, and hurried into perpetual slavery by the voice of any 
single magistrate whom the claimant may select ! 

“§ 3. And be it further enacted, That when a person held to labor 
in any of the United States, or in either of the territories on the north- 
west or south of the river Ohio, under the laws thereof, shall escape 
into any other of the said states, or territory, the person to whom such 
labor, or service, may be due, his agent, or attorney, is hereby em- 
lengths to seize or arrest such fugitive from labor, and to take him or 

er before‘any judge of the circuit or district courts of the United States, 
residing, or being within the state, or before any magistrate of a county, 
city, or town corporate, wherein such seizure or arrest shall be made, 
and upon proof to the satisfaction of such judge, or magistrate, either 
by oral testimony, or affidavit, taken before and certified by a magis- 
trate of any such state, or territory, that the person so seized, or arrested, 
doth, under the laws of the state or territory from which he or she fled, 
owe service or labor to the person claiming him or her, it shall be the 
duty of such judge, or magistrate, to give a certificate thereof to such 
claimant, his agent, or attorney, which shall be sufficient warrant for 


removing the said fugitive from labor, to the state or territory from 
which he or she fled.— Bioren § Duane, vol. iii, p. 331. 
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Though the constitutionality of the Act has been assumed by high 
legal authorities, it has also been denied. Thus the matter is left freely 
open for investigation, and as it is to be decided by the plain language 
of the constitution, any person who is capable of understanding his 

mother tongue is competent to decide it without the aid of the courts. 

But as the point is of immense importance to the cause of liberty we 
ask the careful attention of the reader to the following arguments. 
The first is from the speech of the Hon. Francis James, in the Senate 
of Pennsylvania, recently delivered in support of a bill granting the 
right of Trial by Jury to persons who may be arrested as fugitive 
slaves; the second is the opinion of Chancellor Walworth in the case 
of Jack vs, Mary Marti, argued before the court for the Correction 
of Errors in the State of New York, (14 Wendell’s Reports, 524.) 





ArGuUMENT oF Hon. Francis JaMgEs. 


“The eighteenth clause of the eighth section, first article of the con- 
stitution, declares that congress shall have power ‘to make all laws 
which shall be necessary and proper for carrying into execution the 
foregoing powers, and all other powers vested by this constitution in 
the Government of the United States, or any department or officer 
thereof.’ Now, it so happens that in the enumerated powers of con- 
gress which are referred to in the clause just quoted as the ‘foregoing 
wers,’ the power to pass laws on the subject of the fugitives from 
a or service is no where to be found. A warrant for the passage 
of the act of 1793, must be therefore sought elsewhere than in the 
enumerated powers of congress. But, say the opponents of the bill, 
congress shall make all laws necessary for carrying into execution all 
other G pects vested by the constitution in the Government of the 
United States, &c. This, sir, I admit; and what follows? Not that 
the power to regulate the mode of apprehending a reputed fugitive from 
labor, and to determine the manner whereby it should be ascertained, 
whether he owed service and labor to the party claiming him or not, 
was vested by the constitution in the Government of the United States. 
The fact that no express power of such a character exists is undisputed. 
If, therefore, such power belongs to congress, it must have been given 
by — and such implication must be shown to be necessary, 
for it has been determined by the Supreme Court of the United States 
in the case of Martin vs. Hunter’s lessee I, Wheaton, 326, that ‘the 
Government of the United States can claim no powers which are not 
ted to it by the constitution, and the powers actually granted must 
such as are expressly given, or given by necessary implication.’ | 
have attempted to show in a former part of my argument, from a plain 
common sense construction of the clause in the constitution which 


relates to fugitives from labor, that the power could not exist in congress 
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by implication, because it was manifest from the language of the clause, 
that this was one of ‘the powers not delegated to the United States by 
the constitution, nor prohibited by it to the states,’ and that conse- 
quently ‘it was reserved to the states respectively.’ I am sustained 
m this position by a celebrated American law commentator. Judge 
Tucker in his Ist Blackstone, App. page 151, says, ‘that the Consti- 
tution of the United States as a social compact ought to receive a strict 
construction, whenever the right of person gph of personal security, 
or private property, may become the ebject of dispute, because every 
person whose liberty or property was thereby rendered subject to the 
new government, was antecedently a member of a civil society, to 
whose regulation he had submitted himself, and under whose authority 
and protection he still remains, and in all cases not expressly submitted 
to the new government.’ 

“ Now, sir, unless it can be shown that this Act of Congress was one 
of those laws which became necessary and proper for carrying into 
execution other powers (than those enumerated,) vested by the consti- 
tution in the Government of the United States, and that the power to 

ass laws for the reclaiming of fugitives was one of the powers included 
in the term other powers, how can it be said that the Act of Congress 
itself was authonzed, and if not authorized how can it be said that the 
passage of the bill now before us would, in consequence of its infringe- 
ment on that Act of Congress be unconstitutional. ‘The constitution 
declares that ‘no person held to service or labor in one state under the 
laws thereof escaping into another, shall, in consequence of any law 
or regulation therein, be discharged from such service or labor.’ Here 
is a direct prohibition against the passage of any law by one state going 
to discharge from labor or service, a person who may owe such Yabor 
or service in another state. But the prohibition goes no further, and 
that which follows in the same clause of the constitution, I think I have 
shown, belongs exclusively to the states themselves to legislate upon. 
Suppose, however, that among the enumerated powers of congress this 
wer had been included ; still its existence would have been no justi- 
cation of an infraction by the law of congress of other portions of the 
constitution. ‘The Act of Congress authorizes the party claimant, his 
agent, or attorney, to ‘ seize or arrest such fugitive from labor, and take 
him or her before any judge,’ &c. The Constitution of the United 
States says, that ‘the right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches and seizures, 
shall not be violated. Now, sir, gentlemen must show either that per- 
sons who from the color of their skin, may become the object of this 
unceremonious seizure are not embraced within the meaning of the 
word ‘people,’ or they must prove that the seizure is not an unreasonable 
seizure, or they must admit that this part of the law of congress at 
least is an infringement not only of the spirit but of the letter of the 
constitution. Again, the act of congress empowers and directs any 
judge or magistrate before whom such reputed fugitive may be take 
upon proof to the satisfaction of such judge or magistrate, either by o1 
testimony, or affidavit taken before and certified by a magistrate of any 
such state, that the party claimed owes service to the party claimant, 
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to give a certificate thereof to the party claimant, his agent, or attorney, 
to remove the fugitive to the state or territory from which he fled. 
Thus we perceive that after the arrest, and when the reputed fugitive 
is brought into the presence of the judge, his destiny may hang upon 
the contents of a single ex-parte affidavit. Who before ever h of 
such mockery of justice? Show me if you can upon the statute books 
of any nation claiming to be free, the shadow of a law that sports thus 
with human liberty, and human rights. A man! aye sir, a man tried, 
convicted, and sentenced to hopeless, and in many instances worse than 
Egyptian bondage, upon an ex-parte affidavit! And yet such is the 
law of congress. 

“Mr. Chairman, I take upon me to say that so far is the law of con- 
gress from according with the constitution, there is not a syllable, a 
word, or a letter of that invaluable instrument, that does not frown 
upon that law by reason of the injustice of its provisions. Go search 
the catalogue of human wrongs—trace the history of him who has suf- 
fered most from oppression : follow him through every scene of bodily 
and mental anguish, and after you shall have collected the particulars 
of his tale of woe, weigh it in the balance, with the story of the free- 
man, torn from his ‘family and his home,’ and by means of false testi- 
mony which the Act of Congress gives him no opportunity to disprove, 
adjudged to be aslave; and sce which will preponderate. Here is the 
story, sir, plain, simple, and edinaaiall ‘I was seized without 
warrant, in a land which boasts of its freedom, and the justice of its 
laws; carried before a judge, and there upon an ez-parte affidavit, 
without the intervention of a jury, sentenced to perpetual bondage.’ 
This may be the tale of a freeman, of him who has felt, and knows how 
to appreciate the blessings of liberty. Cases have occurred, and they 
may again occur, where the free inhabitants of your own state have 
been thus seized, and attempts made which it is to be feared, have in 
some instances, been but too successful, to obtain certificates for their 
removal out of the state by means of false swearing. Can it be possible 
that the framers of a constitntion so admirably adapted in all its parts 
to the promotion of the great ends of justice, and to the preservation 
of the rights of the people, from every encroachment which might be 
made upon them by the strong arm of arbitrary power; can it be 
possible that they ever designed to commit to the general government 
a power to erect tribunals within the limits of a sovereign state, to pass 
upon the liberty or slavery of a free native born inhabitant of that 
state? Mr. Chairman, I cannot believe it. I cannot give my assent 
to a proposition so monstrous. It is contrary to the principles 

the compact—contrary to the rights reserved to the states— 
contrary to the whole constitution both in letter and in spirit. Shall 
it_be said, that, in this great charter of our liberties, which throws its 
protecting shield over him who stands charged with having violated 
the laws of his country in the commission of crime, there cannot be 
found at least equal protection for the man who is acknowlegdedly 
free from moral guilt, and to whom moral wrong is not imputed: And 
yet, sir, if the construction contended for by gentlemen in support of 
the constitutionality of the laws of congress be a correct construction, 
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this aered instrument would become justly liable to the charge of 
tiality. 

¥ The 6th article of the amendment to the constitution declares, that 
‘in all criminal prosecutions, the accused shall enjoy the night to a 
speedy and public trial by an impartial jury of the state and district 
where the crime shall have been committed, which district shall have 
been previously ascertained by law; and to be informed of the nature 
and cause of the accusation, to be confronted with witnesses against 
him, to have compulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel in his defence.’ Now, I ask you 
to compare the situation of him who is charged with crime, with the 
situation of him who is charged with being a runaway slave-—The 
supposed criminal shall be tried, says the constitution, by an impartial 
jury of the state and district wherein the crime shall have been com- 
mitted ; the supposed slave, says the Act of Congress, shall be tried 
by a single judge any where within the state where he shall have been 
arrested. ‘he supposed criminal, says the constitution, shall be con- 
fronted with the witnesses against him ;—the supposed slave may by 
the Act of Congress, be sentenced to bondage for life, upon the evidence 
of an affidavit taken without his presence: the reputed criminal, says 
the constitution, shall have compulsory process for obtaining witnesses 
in his favor, and the assistance of counsel in his defence ; whilst under 
the Act of Congress, the reputed fugitive has neither time nor oppor- 
tunity allowed him to obtain witnesses or counsel. Such, sir, is the 
difference between the provisions of the constitution, in the case of per- 
sons accused of crime, and the provisions of the Act of Congress, in 
the case of persons charged with being fugitives from service or labor. 

“The issue between the claimant and the claimed, is of a mixed 
character. On the part of the person claimed, his natural rights are 
involved in the issue; whilst on the part of the party claimant, the 
question involved is one of property alone. The liberty of the party 
claimed being on his part the matter in issue, the constitution comes 
directly to his aid, in his application for a jury trial: for it declares, in 
the 5th article of amendments, that ‘no person shall be deprived of life, 
liberty, or property, without due process of baw.’ 

“ Now, will any man, having due respect for the reputation of his own 
opinions, venture to affirm, that the unceremonious mode pointed out 
by the Act of Congress, of settling the question between the parties in 
the issue, just referred to, can be denominated ‘due process of law,’ in 
the sense intended by the amendment? There is no way known to 
the law of this state, whereby a man can be ultimately deprived of life, 
liberty, or property, but by the verdict of a jury; and no process to 
deprive him of either, without the intervention of a jury, can be denom- 
inated ‘due process of law,’ within the meaning of the constitution. 
But suppose it be conceded that the only question involved in the issue, 
would be one of property, and that property should exceed in value 
twenty dollars, then the constitution guarantees to either party, the 
right of trial by jury. 

“In the 7th article of amendments to the constitution, it is written, 
that ‘in suits at common law where the value in controversy shall 
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exceed twenty dollars, the right of trial by jury shall be preserved &c, 
It has been said, that the words ‘suits at common law’ do not embrace 
the case in question; but if this ever has been a controverted point, it 
is so no longer—for the Supreme Court, in Parsons vs. Bedford and 
others, 3 Pet. 447, in determining a question arising out of this very 
amendment declare, that ‘in a just sense, the amendment then may 
well be construed to embrace all suits which are not of equity and 
admirality jurisdiction, whatever may be the peculiar form which the 
may assume to settle legal rights.’ ‘Thus, Mr. Chairman, have 
endeavored to show, and as I think have shown, that there does not 
exist the slightest constitutional impediment to the passage of the bill— 
that the constitution contains no prohibition, either express or implied, 
against the right of the state to legislate on the subject; and that the 
Act of Congress, which it is said will be violated by the proposed law, 
is itself contrary to the letter and spirit of the constitution.” 


OPINION OF THE CHANCELLOR OF THE STATE OF NEW YORK. 


*‘'This cause has been argued inthis court upon the assumption, that 
the decision which is now to be made, necessarily involves the ques- 
tion as to the constitutional right of congress to legislate upon the sub- 
ject of fugitive slaves and apprentices—or, in the Tanguage of the con- 
stitution, persons held to service or labor in one state under the laws 
thereof, escaping into another; and the decision of the court below is 
put upon the ground that congress not only has the power to legislate 
upon the subject, but that their legislation must necessarily be exclu- 
sive in relation to this matter; that the law of congress of February, 
1793, is valid and binding upon the states ; under which law any free 
citizen of this state may be seized as a slave or apprentice wha has 
escaped from servitude, and transported to a distant part of the union, 
without any trial except a summary examination before a magistrate, 
who is not even clothed with power to compel the attendance of wit- 
nesses upon such investigation ; and upon the certificate of such magis- 
trate that he is satisfied that such citizen owes service to the person 
claiming him under the laws of the state to which he is to be trans- 

rted. If the decision of this cause turned upon these questions, I 
Foch not prepared to say that the Congress of the United States had 
the power, under the constitution, to make the certificate of a state 
magistrate conclusive evidence of the right of the claimant, to remove 
a native born citizen of that state to a distant part of the Union, so as 
to deprive him of the right of the benefit of the writ of habeas c and 
the right of trial by jury in the state where he is found. In the case 
of Martin, before the Circuit Court of the United States for the south- 
ern district of New York, to which we were referred on the argument, 
the facts appear to be assumed that there is no question as to 
the identity of the individual, whose services are claimed, and 
that he is in truth a fugitive from the state under whose laws it is 
alleged that he owes services or labor to the claimant. If these im- 
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pone facts are conceded or judicially established, with the additional 
act that the fugitive was actually claimed, and held in servitude in the 
state from which he fled, whether rightfully or otherwise, previous to 
his flight, I admit there can be no reasonable objection in principle to 
the removal of the person whose services were thus claimed, back to 
the state from which he fled, as the most proper place for the trial and 
final decision of the question whether the claimant was legally entitled 
to his serv.ces, according to the laws of that state. But suppose, as is 
frequently the case, that the question to be tried relates merely to the 
identity of the person dao as a fugitive slave or apprentice, he in- 
sisting that he is a free native born citizen of the state where he is 
found residing at the time the claim is made, and that he has never 
been in the state under whose laws his services are claimed—can it 
for a moment be supposed that the framers of the constitution intended 
to authorise the transportation of a person thus claimed to a distant 
part of the Union, as a slave, upon a mere summary examination before 
an inferior magistrate, who is clothed with no power to compel the at- 
tendance of witnesses to ascertain the truth of the allegations of the 
respective parties !— Whatever others may think upon this subject, I 
must still be permitted to doubt whether the patriots of the revolution 
who framed the Constitution of the United States, and who had incor- 
porated into the Declaration of Independence, as one of the justifiable 
causes of separation from our mother country, that the inhabitants of 
the colonies had been transported beyond seas for trial, could ever 
have intended to sanction such a principle as to one who was merely 
claimed as a fugitive from servitude in another state. 

‘“‘T am one of those who have the habit of believing, that the state 
legislatures had general powers to ge laws on all subjects, except 
those in which they were restricted by the Constitution of the United 
States, or their own local constitutions, and that congress had no power 
to legislate on any subject. except so far as the power was delegated 
to it by the Constitution of the United States. I have looked in vain 
among the powers delegated to congress by the constitution, for any 
general authority to that body to legislate on this subject. It cer- 
tainly is not contained in any express grant of power, and it does not 
appear to be embraced in the general grant of incidental powers con- 
tained in the last clause of the constitution relative to the powers of 
congress. Const. art. 1. § 8, sub. 17, The law of the United States 
respecting fugitives from justice and fugitives slaves, is not a law to 
carry into effect any of the powers expressly granted to congress, ‘or 
any of the powers vested by the constitution in the Government of the 
United States, or any department or officer thereof.’ It appears to be 
a law to regulate the exercise of the rights secured to the individual 
states, or the inhabitants thereof, by the second section of the fourth 
article of the constitution ; which section, like the ninth section of the 
first article, merely imposes a restriction and a duty upon other states 
and individuals in relation to such rights, but vests no power in the 
federal government, or any te. pes we or officer thereof, except the 
judicial power of declaring an re the rights secured by the 
constitution. The Act of February, 1793, conferring ministerial 
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powers upon the state magistrates, and regulating the exercise of the 
ers of the state executive, is certainly not a law to carry into effect 

the judicial power of the United States ; which judicial power cannot 
be vested in state officers. If the provisions of the constitution, as to 
fugitive slaves and fugitives from justice, could not be carried into 
effect without the actual legislation of congress on the subject, perhaps 
a power of federal legislation might be implied from the constitution 
itself; but no such power can be inferred from the mere fact that it 
may be more convenient that congress should exercise the power, 
than that it should be exercised by the state legislatures. In these 
cases of fugitive slaves and fugitives from justice, it is not certain that 
any legislation whatever is necessary, or was contemplated by the 
framers of the constituiion. The provision as to persons escaping 
from servitude in one state into another, appears by their journal to 
have been adopted by an unanimous vote of the convention. At that 
time the existence of involuntary servitude, or the relation of master 
and servant, was known to and recognized by the laws of every state 
in the Union except Massachusetts, and the legal right of recaption 
by the master existed in all, as a part of the customary or common 
law of the whole confederacy. On the other hand, the common law 
writ of homine replegiando, for the purpose of trymg the right of the 
master to the services of the slave, was well known to the laws of the 
several states, and was in constant use for that purpose, except so far 
as it had been superseded by the more summary proceeding by habeas 
corpus, or by local legislation. ‘The object of the framers of the con- 
stitution, therefore, was not to provide a new mode by which the mas- 
ter might be enabled to recover the services of his fugitive slave, but 
merely to restrain the exercise of a power, which the state legislatures 
respectively would otherwise have possessed, to deprive the master of 
such pre-existing right of recaption. Under this provision of the con- 
stitution, even without any legislation on the subject, the right of the 
master to reclaim the fugitive slave is fully secured, so as to give him 
a valid claim in damages: against any one who interferes with the 
ight Glen, v. Hodges, 9. John R.67. But even if legislation on this 
subject is actually necessary, in order to secure to the master the full 
enjoyment of the right of recaption guarantied to him by the constitu- 
tion, the state legislatures are perfectly competent to pass the neces- 
sary laws to carry this provision of the constitution into full effect. 
The members of the state legislatures, as well as other state officers, 
both executive and judicial, being bound by oath to ch ha the con- 
stitution, it cannot legally be presumed that they will violate their duty 
in this respect. ‘The Constitution of the United States being the para- 
mount law on this subject, the judicial tribunals of the respective states 
are bound by their oaths to protect the master’s constitutional right of 
recaption, against any improper state legislation, and against the un- 
authorized acts of individuals, by which such nght may be impaired ; 
and the Supreme Court ofthe United States, as the tribunal of dernier 
resort on such a question, is possessed of ample powers to correct any 
erroneous decision which might be made in the state courts against 
the right of the master. Upon the fullest examination of the subject, 




















95] THE RIGHT OF TRIAL BY JURY. 11 


therefore, I find it impossible to bring my mind to the conclusion that 
the framers of the constitution have authorized the Congress of the 
United States, to. pass a law by which the certificate of a justice of the 
peace of the state, shali be made conclusive evidence of the right of 
the claimant, to remove one who may be a free native born citizen of 
this state, to a distant part of the union asa slave; and thereby to 
deprive such person of the benefit of the writ of habeas corpus, as well 
as that of his common law-suit to try his right of citizenship in the state 
where the claim is made, and where he is residing at the time of 
such claim.” 





But even where the constitutionality of the Act of 1793, has been 
maintained, it has not always been denied that the state has a nght to 
grant a jury trial after the certificate given by the magistrate. The 
Supreme Court of Massachusetts, Chief Justice Parker, held as follows : 


“It is said, that the Act that is passed on this subject is contrary to 
the amendment to the constitution securing the fais in their persons 
and property against seizures, &c. But all the parts of the instrument 
are to be taken together. It is very obvious that slaves are not parties 
to the constitution, and the amendment has relation to the parties. * * 
But it is objected that a person may in this summary manner, seize a 
freeman. {t may be so but it would be attended with mischievous 
consequences to the person making the seizure, and a habeas c 
would lie to obtain the release of the person seized. And if a habeas 
corpus, then of course the concurrent remedies.” 


The court did not undertake to show what right the United States’ 
government has more than any state to presume a man a slave, and 
leave it to another jurisdiction to make good the guarantees of its 
own consiitution. But the evidence in favor of the right of trial by 
jury must be very strong, to have forced the honorable court to so 
strange a theory of law to save it from what plain common sense can- 
not fail to call federal usurpation. The committee of the Massachu- 
setts legislature which last winter reported a bill for the restoration of 
the right of trial by jury on questions of personal freedom, thus remark 
after having discussed the whole subjectand quoted the above opinion ; 


‘Your committee are therefore of opinion, that whether the law be 
considered unconstitutional on the one hand, or valid on the other, upon 
the construction recognized by the supreme court of this commo™- 
wealth, the same result must be arrived at. In either case, a person 
seized under the Act of Congress, before or after certificate given, may 
have an independent process, under which he can try his right to the 
character of a freeman; and in either view, any special legislation 
upon the particular subject, would be wholly unnecessary. 

“ And why should not a person so seized have these means of trial? 
If he be a slave, he is to be given up to his master; but may he not 
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have the question, whether he be in truth a slave, tried in a manner 
Pe to. its importance to himself and his offspring? And why 
should it not be tried too where he is, before (on the certificate of any 
magistrate whom the claimant may select, granted on a summary and 
ex-parte examination,) he is carried away, where it may be, he can 
have no means of defence left to him? The trial is to him of tremendous 
interest, involving consequences, in some respects, even greater than 
those which await the judgment on the most abhorred crime known in 
the law. For our constitution provides that even this shall ‘not work 
corruption of the blood.’ But a judgment against one, condemning 
him as a fugitive slave, does work corruption of the blood, and for- 
feiture to himself, his children, and his children’s children, to the latest 
generation.” 

It has been contended that the summary process authorized by the 
Act of Congress is a mere initiatory to a “due process of law,” which 
is to be or may be completed in the state to which the alleged fugitive 
is taken ; and that in this respect it is analogous to the case of a fugi- 
tive from justice who is taken from one state to another on requisition 
of the governor of the state from which he has fled. But in the first 
place, as has been intimated in the opinions already cited, there is no 
analogy in the laws, for the certificate of the magistrate is final, not 
only in matter of fact but in point of law. And in the second place it 
is not certain that even alleged fugitives from justice have not a right 
to trial by jury as to their identity in the state in which they are found. 
But this point we do not propose to discuss. 

Though slaves have been known, amidst all the discouragements 
thrown around them, to sue for their freedom in the southern states, 
yet no one reclaimed from northern freedom by the summary process 
of the Act of Congress, was ever permitted to approach a southern 
court to vindicate his liberty. One of the objects of reclaiming fugi- 
tives is to strike terror into the slaves who have never fled, by a severe 
punishment. The master is judge and jury, if not executioner, to the 
only process of law to which the certificate of our magistrate can ever 
be introductory. ‘The fate of the recaptured slave is the “lower depth 
within the lowest deep” of slavery. It is horrible enough in reality, 
but still more so to the imagination. It is the innermost dungeon of 
the prison house, which every slave has been taught from his childhood 
to hang round with whips of scorpions and to fill with the blackness 
of despair. The want of trial by jury brings this pit of horrors before 
the feet of every colored freeman as well as every fugitive slave in the 
land. 

(See cover, second page.) 
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INTELLECT OF COLORED MEN. 


When Raynal wondered why America had not produced any 
celebrated men, Jefferson replied, “when we shall have existed as a 
nation, as long as the Greeks before they had a Homer, the Romans 
a Virgil, or the French a Racine, there will be room for astonishment.” 
And what room would there be for astonishment, if the people of 
Africa had not produced great men since the days when Sir John 
Hawkins commenced dealing in their living bodies, under authority 
of Queen Elizabeth? Is Slavery a system of education under which 
a nation ought to be brought up from the lowest depth of barbarism 
to the summit level of Christendom in less than three hundred years? 
Would Lord Bacon have made himself the prince of philosophers if he 
had been brought to the court of Elizabeth in chains from some tribe 
as savage as were his own ancestors at the time of the Roman con- 
quest? If we were to find among the descendants of Africa, under 
all their present disadvantages, minds equal in genius and accom- 
plishment to Bacon, Shakspeare, John Milton, or Si Isaac Newton, 
or to the mightiest of the living, or even to the second rate men who 
have sustained the honors of a civilized ancestry, might we not well 
expect them, in a few hundred years, with equal advantages to eclipse 
the glories of the European race ? 

What has become of the literature of those ancient Britons who 
were slaves at Rome in the days of Nero? ‘We cailon the asserters 
of European superiority to bring it forward, while we cite some of the 
instances in which negro and mulatto men have exhibited talents which 
do honor not. only to themselves but to human nature at large. All 
we claim for these cases, is, that they should stop the sentence of 
inferiority against the descendants of Africa. 

We shall first quote a number of biographical notices from the very 


learned work of the Abbe Grégoire on the Literature of the Negroes. 
HANNIBAL, 
“'The Czar Peter the first, during his travels, had an o y of 
pre mm the African negro, who had receiv pee 


callin Gil $s; toilet liar tivehsehe akeeie th Raine; tenant ° 




















